STATE OF NORTH DAKOTA
ATTORNEY GENERAL'S OPI NI ON 94- F- 23

Dat e i1 ssued: July 28, 1994
Request ed by: Ronald G Splitt, LaMoure County State's
At t or ney

- QUESTI ONS PRESENTED -

l.
Whet her a county social service board nenber who is noving out
of the county and who will no | onger have a honme or residence
in the county may remain on the county social service board
until the expiration of his term

1.
Whet her the county social service board nenber nmay be
reimbursed for mleage from the new residence outside the

county or only from the nenber's fornmer residence inside the
county.

ATTORNEY GENERAL'S OPI NI ONS

It is my opinion that a county social service board nenber who

is moving out of the county and who will no | onger have a hone
or residence in the county may not remain on the county soci al
service board until the expiration of his term unless he

remains a | egal resident of the county wunder ND. C C
? 54-01-26, or unless he is serving as a county social service
board nmenber in another county as provided in NDCC
? 11-10-04.

It is nmy further opinion that if the county social service
board has determ ned that its legally qualified nmenbers wll
be reinmbursed for travel fromtheir residences to the neeting
pl ace, then dI| nenmbers nmust be reinbursed for such travel
regardless of where the nenber's physical residence is
| ocat ed.
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ANALYSES
l.

Each county is required to establish a county social service
boar d. N.D.C.C. ? 50-01-07. Menmbers are appointed by the
board of county conmi ssioners. N.D.C.C ? 50-01-07. No state
statute specifically addresses the residency of county soci al
service board nenbers. The general |aw governing county
of ficers provides:

Oficer nust be qualified elector - Exceptions.
Except as otherwise specifically provided by the
laws of this state, a county officer nust be a
qualified elector in the county in which the person

is chosen or appointed . . . . Two or nore counties
may appoint one person to fill the same office in
each county and the person filling the office nust

be a qualified elector of one of the counties.

N.D.C.C. ? 11-10-04. To determi ne whether NND.C.C. ? 11-10-04
applies to county social service board nenbers, it nmust be
determ ned whether a county social service board nmenber is a
county officer.

To determ ne whether a person is an officer, the North Dakota
Suprenme Court considers whether an individual holds the
position by election or appointment, is paid from public
funds, and perforns duties of a continuous nature which are
defined by statute and which are related to the adm nistration
of state governnent. Hol mgren v. N.D. Wbrkers Conp. Bur., 455
N. W2d 200, 202-204 (N.D. 1990). The Court also considers the
i nportance, dignity, and independence of the position. [d. at
204- 205.

These considerations may be applied to county social service
board nmenbers. County social service board nmenbers are
appointed by the county conm ssion. N.D.C.C. ? 50-01-07.
They receive a per diem plus reinbursenent for expenses
incurred in the performance of their official duties and
mleage for necessary travel from the county. N. D. C. C
? 50-01-08. The fact that the per diemis small, only $35 per
day, is not significant. Hol ngren, 455 N.W2d at 203 (jurors
conpensated at $25 per day are public officers). The
requi renent that the duties of the position be of a continuous
nature "means that the office itself has some permanence and
continuity. oL Hol mgren, 455 N.W2d at 203. The nenbers
of the county social service board serve for a term of three
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years. N.D.C.C. ? 50-01-08. The duties of the county socia

service board are provided by statute. See N.D. C. C
? 50-01-09. These duties include supervising and directing
all relief and welfare activities conducted by the county, and
supervising and adm nistering relief and welfare activities in
the county which are sponsored by the State Departnment of
Human Servi ces. N.D.C.C. ? 50-01-009. Therefore, the duties
of the county social service board are of a continuous nature,
they are defined by statute, and they are related to the
adm ni stration of state governnent.

Considering the analysis in the foregoing paragraph, along
with the inportance, dignity, and independence of county

social service board nenbers, | conclude that county soci al
service board nenbers are officers. Cf. 1993 N.D. Op. Att'y
Gen. L-85 (county weed board nmenbers are officers). Thus,

N.D.C.C. ? 11-10-04 applies to county social service board
menbers.

N.D.C.C. ? 11-10-04 states that, unless the laws of this state

provide otherwise, "a county officer nmust be a qualified
elector in the county in which the person is chosen or
appointed.” A qualified elector nmeans a citizen of the United
States who is at |east 18 years old and who is a North Dakota
resi dent. N.D. Const. at. II, ? 1. It is my opinion that
the requirement in NND.C.C. ? 11-10-04 that a county officer
must be a qualified elector "in the county”, neans that the

of ficer must be a resident of the county, as well as neet the
necessary requirenents to be a qualified elector as provided
in Article 11, Section 1 of the North Dakota Constitution.
VWhet her a county officer who noves out of the county remains a
resident of that county, nmust be determ ned by review ng state
| aw and North Dakota Supreme Court opinions.

State | aw provi des:

54-01- 26. Resi dence - Rules for determ ning.
Every person has in law a residence. |In determning
the place of residence, the followi ng rules nust be
observed:

1. It is the place where one remains when not
call ed el sewhere for |abor or other special or
tenporary purpose, and to which he returns in
seasons of repose.

2. There can be only one residence.
3. A residence cannot be lost until another is

gai ned.
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7. The residence can be changed only by the union
of act and intent.

N.D.C.C. ? 54-01-26. "Every person has only one |egal
residence or domcile, as distinguished from the possibility
of several actual physical residences.” B.R.T. v. Executive
Director of S.S. Bd. N.D., 391 N.W2d 594, 598 (N D. 1986).
Determ nation of one's l|legal residence is a question of fact.
Id. "A legal residence is the place where an individual has
established his honme, where he is habitually present, and
which he intends to return to when he is away for business or
pl easure.” Dietz v. City of Medora, 333 N.wW2d 702, 705 (N.D.
1983).

Three elenments nust be proven in order to show a change of
| egal residence: "(1) abandonnment of the old domcile, (2)
actual renmoval to a new domcile, and (3) intent to change
fromthe old to the new and to remain at the new domcile.”
Dietz, 333 N.W2d at 705. Rel evant evidence may include an

individual's declaration of i ntent, payment of t axes,
i censes, Dbusiness connections, property ownership, burial
pl ans, church nmenmbership and nmenbership in clubs. Id. Also

important is whether an individual has retained a dwelling
place in the locality in question to show that the individua
intended to return to that locality and thus was not
abandoni ng | egal residence there. Ld. Because a residence
can only be changed by the union of act and intent, N.D. C C
? 54-01-26(7), it is possible for a person to maintain his or
her |egal residence by intending to return despite living at
another |ocation for purposes of Iabor or enploynment.
Habberstad v. Habberstad, 444 N.wW2d 703, 705 (N.D. 1989).
However, the North Dakota Supreme Court has al so stated:

[T]he intention nust be acconpanied by acts in
har nony wit h t he decl ared i ntention, and
notwi t hstanding one may testify that his intention
: [is that] his home [is] in a certain place, if
his acts are of a character to negative his
declaration or inconsistent with it, it is clear
that the court cannot be governed by his testinony
as to intention.

State v. Modie, 258 N.W 558, 563 (N.D. 1935).

Because the determ nation of one's residence is a question of
fact, it would be inappropriate for this office to determ ne
whet her the social service board nenber in question is or is
not a resident of LaMoure County. Ot her North Dakota Suprene
Court cases which nrmay be helpful in determning one's
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resi dency are: Nel son v. Gass, 146 N.W 537 (N.D. 1914);
Burke County v. Gakl and, 217 N W 643 (N. D 1927);
Nort hwest ern Mort gage & Security Conpany V. Nowel

Construction Conpany, 300 N.W 28 (N.D. 1941); Schillerstrom
V. Schillerstrom 32 N.W2d 106 (N.D. 1948); Wehrung v. l|dea

School District No. 10, 78 NW2d 68 (N. D. 1956); M ddl estead
v. Bender, 210 NW2d 89 (N.D. 1973); and Burshiem V.
Burshiem 483 N.W2d 175 (N.D. 1992). This listing is not
intended to enconpass all North Dakota Supreme Court cases
addressing the issue of residency.

N.D.C.C. ? 11-10-04 authorizes two or nore counties to appoint

one person to fill the same office in each county. That
person need only be a qualified elector of one of the
counti es. N.D.C.C. ? 11-10-04. In other words, that person

must be a resident of one of the counties, as well as neet the
necessary requirenents to be a qualified elector as provided
in Article Il, Section 1 of the North Dakota Constitution.

In conclusion, it is ny opinion that a county social board
menber who is noving out of the county and who will no | onger
have a home or residence in the county may not remain on the
county social service board until the expiration of his term
unless he remains a legal resident of the county under
N.D.C.C. ? 54-01-26, or unless he is serving as a county
soci al service board nmenber in another county as provided in
N.D.C.C. ? 11-10-04.

Your second question concerns reinbursenent for mleage.
Menbers of the county social service board "nust be reinbursed
by the county for expenses actually incurred in the
performance of their official duties and nust be paid |ega

m | eage for necessary travel." N.D.C.C. ? 50-01-08.

The county social service board my determne what s
"necessary travel" under N.D.C.C. ? 50-01-08. It appears to
have been the practice to reinburse nenbers of the county
wel fare board (now known as the county social service board,
see N.D.CC. ?50-01-07.1) for mleage to attend regular
neetings of the board. See 1974 N.D. Op. Att'y Gen. 180.

It is my opinion that if the county social service board has

determned that its legally qualified nenbers wll be
rei mursed for travel from their residences to the neeting
pl ace, then all nenbers nust be reinmbursed for such travel

regardl ess of where the nenber's physical residence is
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| ocat ed.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. ? 54-12-01. | t
governs the actions of public officials until such time as the
guestions presented are decided by the courts.

Hei di Heit kamp
ATTORNEY GENERAL

Assi st ed by: Leah Ann Schnei der, Assistant Attorney General
Edwar d Erickson, Assistant Attorney General
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